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 10 December 2013 
 
Dear Duncan 
 
VICTIMS AND WITNESSES (SCOTLAND) BILL: NATIONAL CONFIDENTIAL FORUM: 
STAGE 2 CONSIDERATION 
 
I write in response to the Health and Sport Committee’s Stage 2 Official Report of 5 
November 2013, on the provisions in the Victims and Witnesses (Scotland) Bill to establish 
the National Confidential Forum (NCF). 
 
I would like to thank the Committee for its careful consideration of these provisions in the Bill, 
and welcome the Committee’s agreement to the amendments as proposed. 
 
I would like to take the opportunity prior to the Stage 3 debate in the Parliament on 12 
December 2013 to respond to two points that have been raised by the Committee.   
 
Firstly I will respond to Nanette Milne’s question about broadening the remit of the NCF to 
cover foster care.  As the Committee is aware our intention has always been for the NCF to 
work on the basis of the experience of the ‘Time to be Heard’ pilot, which focused on 
institutional care.  It was evident in testimonies given by participants in the Pilot Forum that 
there were particular issues for many former residents arising from the experience of having 
been placed in  institutional care as children. I recognise that institutional childcare, 
particularly in past times, has had very distinctive features – for example, isolation, stigma, 
and cultures of severe punishment.  I also consider that disclosing abuse in institutional 
childcare may have carried with it specific adverse outcomes for children - a climate of denial 
and of ‘closing ranks’. 
 
Survivors of abuse in institutional child care have campaigned vigorously and with great 
courage to improve the situation for adults who were abused as children in institutions.    It is 
extremely important that we respond, specifically and appropriately, to the calls from former 
residents of institutional care that their particular experiences are recognised and 
acknowledged. I have always been clear that widening the scope of the NCF to include 
foster care and other non-institutional care settings could lead to a significant risk to the 



 

  
 

effectiveness of the NCF in terms of expertise and resources, and would dilute the intended 
focus of its work for those who have experienced institutional child abuse. 
 
Following the Committee’s recommendation at Stage 1, I commissioned a report from the 
Centre for Excellence for Looked-after Children in Scotland (CELCIS).  The final version of 
this report was received on 5 December 2013.  A summary of the findings are included in the 
Annex to this letter.  Five completed responses were received from individuals who had been 
in foster care only as children.  It is my view that the low number of respondents is further 
evidence that widening the scope of the NCF is not required.  The findings therefore support 
our view that the focus of the NCF should remain on institutional care settings as defined in 
the Bill.  Nevertheless, the report contains useful information that can inform the 
implementation of the NCF and we will seek to ensure that account is taken of this helpful 
material. 
  
Secondly I will respond to Malcolm Chisholm’s point about the potential for confusion at 
paragraph 7 of the Bill concerning eligibility. Malcolm Chisholm asked ‘would it not be 
simpler if the bill said that in the new schedule 1A, “institutional care” means a care or health 
service of a description or type prescribed by order, and then said what the order must 
prescribe?’ 
 
I have considered this suggestion carefully but take the view that this does not meet the 
Government’s policy intention.  The intention is not that an order made in exercise of the 
power under paragraph 7(3) of that schedule will prescribe a care or health service which 
meets only the conditions mentioned in paragraph 7(4).  In order to fall within the meaning of 
“institutional care” for the purposes of the schedule, a care or health service must firstly meet 
the conditions set out in paragraph 7(4) and secondly be of a description or type which is 
prescribed by order made by the Scottish Ministers.  It may help Committee members to 
know that we will be consulting stakeholders on how we can best ensure that the order 
reflects the very wide variety of institutional care establishments for children that offer a care 
or health service now or offered such a service  in the past. 
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ANNEX A 
 
1. Consultation with adults in foster care as children – Summary of report 
 
We received the final version of this report on 5 December.  The report is also available via 
this link:- http://www.survivorscotland.org.uk/library/item/consultation-with-adults-in-foster-
care-as-children/ 
 
The consultation survey was widely disseminated to local authority and third sector 
organisations who provide services to those who were in care as children.  Participants were 
offered the opportunity to attend a local focus group or complete a telephone consultation.  
Despite this, very few respondents came forward: 
Of the 29 people who viewed the survey questionnaire 
 8 individuals chose to complete the survey questionnaire 
 8 of those individuals had been in care 
 5 had been in foster care only 
 1 had been in foster care then adopted 
 1 had been in foster care and residential placements 
 1 had been ‘boarded out’ and in residential care 
 
The report suggests that the low number of respondents can largely be explained by two 
factors: first, that people may not recognise that they were ‘fostered’ or ‘boarded out’ and the 
isolated nature of their experience may leave some unaware that the NCF is relevant to 
them; and, second, that people were experiencing ‘consultation fatigue’ and chose not to 
participate as they had taken part in other consultations.  Another suggestion is that some 
survivors assume that foster care is already considered to be ‘residential care’, and that 
eligibility to participate in the NCF was expected as part of their overall ‘in care’ experience. 
 
There was also confusion among the participants about the purpose of the NCF.  This 
highlights the need for the Head of the NCF to ensure correct and appropriate information 
about its functions is produced and is readily accessible. 
 
Of those who did respond, there were positive statements in relation to the NCF.  The report 
suggests that there is enthusiasm about the NCF and the work it will carry out, for example 
in raising public awareness, in educating existing childcare service providers, and in the 
recording of individuals’ experiences in care.  Three of the participants also indicated that 
they would prefer a separate forum for those placed in foster care as children. 
 
Individuals were also asked to comment on the importance of issues raised by those 
involved in the ‘Time to be Heard’ Pilot Forum, and whether these should be considered by 
the NCF.  Many respondents agreed that access to records, creating a historic record, and 
apology from agencies should be given consideration. 
 
Finally, other useful responses relating to the purpose of the NCF and its operations were 
compiled, including the importance of record keeping, assurances of confidentiality, and the 
type of support needed before, during, and after taking part in the NCF.  Many respondents 
also agreed that issues including access to records, creating a historical record, and apology 
from agencies were important to consider in a confidential forum. 
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